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Localization of Loss of Chance Theory in Tort Law in China
Abstract

The cases involving Loss of Chance Theory in Tort Law is still a new issue among judicial
practice in China with only 77 related cases from 2006. It is not hard to discover the problems
such as uncertain legal basis of compensation, disunity of compensation scope and short of
objective data through case analysis. Based on the analysis, the article proposed that the
compensation of loss of chance should be included into the right to life or the right to health
based on the survival condition of the patient. Meanwhile, it is also discussed about the
justification of adopting “Proportional Liability” rather than “All-or-Nothing” Approach for
remedy of loss of chance. Further more, the compensation scope consists of the compensation
for personal injury and mental distress compensation while proportional liability can only be
applied on the former part. As for amount of compensation, it is supposed to pursue the diversity
and accuracy of the objective data. Last but not least, Percentage Probability Computation is used
for past harm and Weighted Average Computation is applied on unrealized risks for potential
future harms.

Keywords: Loss of Chance, Legal Basis, Compensation, Medical Negligence, Proportional
Liability
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