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Novalis * Auf Vergleichen 146t sich wohl alles Erkennen, Wissen

zuriickfiihren.

(56 FLEEHT © —VUJREask ~ AIaRs ml R R TEREL )

Samuel Johnson - A generous and elevated mind 1s distinguished by nothing
more certainly than an eminent degree of curiosity ; nor is that curiosity ever
more agrecably or usefully employed , than in examining the laws and
customs of foreign nations.
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1 - Savigny FYZ4 5 © In 1831 Savigny wrote to his English translator of his pain that England in all
other branches of knowledge actively communicating with the rest of the world, should, in
jurisprudence alone have remained divided from the rest of the world, as if by a Chinese wall.(5]
H-T.J.Bingham (Lord Justice of the Court of Appeal, England),Changing Perspective of English
Law, ICLQ,41(1992),514)

2 - HEAR - TERFEIRAVAETH , (35 8 i) > 1955 F > TI 89 -

Jhering, Geist des Romischen Rechts (8.Aufl. 1955) 8-9: The question of the reception of
foreign legal institutions is not a question of nationality, but simply one of expediency, of
need. No one will fetch a thing from abroad when he has as good or better at home; but only
the fool will reject the bark of the chochona because it did not grow in his vegetable garden.
3+ Markesinis ZFZHYTE * I predict that China, currently thirsting for western legal ideas
as much as western technology will reach one day a similar stage after it has absorbed in its
own way(and not been forced to do so under outside pressures) foreign ideas and
assimilated them into its own ancient and modern culture.(5[E Markesinis, Judge as

Comparatist, Tulane Law Review, vol.81,178, 2005)
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a) Michales, The Functional Method of Comparative Law , The Oxford
Handbook of Comparative Law (ed. Reimann/Zimmermann, 2006), p.339
b) Graziadei, The Functional Heritage, Comparative Legal Studies: Traditions
and Transitions (ed.Legrand/Munday, 2003),p.100.
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a) Danemann: Comparative Law, Studies of Similarities of Differences,
Oxford Hand Book of Comparative Law ( IE/F &2 ) p.383.
b) Legrand: The Same and the Different, Comparative Legal Studies:
Traditions and Transitions, p.240
c)  Colterrel: Seeking Similarity, Appreciating Difference: Comparative Law
and Communities, Comparative Law in the 21st Century (ed.
Handing/Oriicii, 2002)
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; Dickinison v. Dodds [1876] 2 Ch. L. 463 (C.A.)

On Wednesday, the 10th of June, 1874, the Defendant John Dodds signed and delivered to
the Plaintiff, George Dickinson, 2 memorandum, of which the material part was as follows: -
“ hereby agree to sell to Mr.George Dickinson the whole of the dwelling-houses, garden
ground, stabling, and outbuildings thereto belonging, situated at Croft, belonging to me, for
the sum of £800, As witness my hand this tenth day of June, 1874,

“£800 (Signed) John Dodds”.

“P.S. - This offer to be left over until Friday, 9 o’clock, A.M. J. D. (the twelfth), 12th June,

1874,

“(Signed) J. Dodds.”

The bill alleged that Dodds understood and intended that the Plaintiff should have until Fri-
day 9 A.M. within which to determine whether he would or would not purchase, and that he
should absolutely have until that time the refusal of the property at the price of £800, and that
the Plaintiff in fact determined to accept the offer on the morning of Thursday, the 11th of
June, but did not at once signify his accpetance to Dodds, believing that he had the power to ac-
cept it until 9 A. M. on the Friday.

In the afternoon of the Thursday the Plaintiff was informed by a Mr. Berry that Dodds had
been offering or agreeing to sell the property to Thomas Allan, the other Defendant. There-
upon the Plaintiff, at about half-past seven in the evening, went to the house of Mrs. Burgess,
the motherin-law of Dodds, where he was then staying, and left with her a formal acceptance
in writing of the offer to sell the property. According to the evidence of Mrs. Burgess this docu-
ment never in fact reached Dodds, she having forgotten to give it to him.

On the following (Friday) morning, at about seven o'clock, Berry, who was acting as agent
for Dickinson, found Dodds at the Darlington railway station, and handed to him a duplicate
of the acceptance by Dickinson, and explained to Dodds its purport. He replied that it was too
late, as he had sold the property. A few minutes later Dickinson himself found Dodds entering
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a railway carriage, and handed him another duplicate of the notice of acceptance, but Dodds
declined to receive it, saying, “You are too late. 1 have sold the property.”

It appeared that on the day before, Thursday, the 11th of June, Dodds had signed a formal
contract for the sale of the property to the Defendant Allan for £800, and had received from
him deposit of £40.

The bill in this suit prayed that the Defendant Dodds might be decreed specifically to per-
form the contract of the 10th of June, 1874; that he might be restrained from conveying the
property to Allan; that Allan might be restrained from taking any such conveyance; that, if any
such conveyance had been or should be made, Allan might be declared a trustee of the
property for, and might be directed to convey the property to, the Plaintiff; and for damages.

JAMES, L.J., after referring to the documen. of the 10th of June, 1874, continued: -
The document, though beginning “I hereby agree to sell,” was nothing but an offer, and was

“only intended to be an offer, for the Plaintiff himself tells us that he required time to consider

whether he would enter into an agreement or not. Unless both parties had then agreed there
was no concluded agreement then made; it was in effect and substance only an offer to sell.
The Plaintiff, being minded not to complete the bargain at that time, added this memorandum -
“This offer to be left over until Friday, 9 o’clock A.M., 12th June, 1874."” That shews it was
only an offer. There was no consideration given for the undertaking or promise, to whatever ex-
tent it may be considered binding, to keep the property unsold until 9 o’clock on Friday morn-
ing; but apparently Dickinson was of opinion, and pmbably Dodds was of the same opinion,
that he (Dodds) was bound by that promise, and could not in any way withdraw from it, or re-
tract it, until 9 o’clock on Friday moming, and this probably explains a good deal of what sfter-
wards_ took place. But it is clear settled law, on one of the clearest principles of law, that this
promise, being a mere nudum pactum was not. binding, and that at any moment before a com-
plete acceptance by Dickinson of the offer, Dodds was as free as Dickinson himself. Well, that
being the state of things, it is said that the only mode in which Dodds could assert that freedom
was by actually and distinctly saying to Dickinson, “Now I withdraw my offer.” It appears to
me that there is neither principle nor authority for the proposition that there must be an ex-
press and actual withdrawal of the offer, or whit is called a retractation. It must, to constitute a
contract, appear that the two minds were at one, at the same moment of time, that is, that there
was an offer continuing up to the time of the acceptance. If there was not such a continuing
offer, then the acceptance comes to nothing. Of course it may well be that the one man is
bound in some way or other to let the other man know that his mind with regard to the offer
has been changed; but in this case. beyond all question, the Plaintiff knew that Dodds was no

* longer minded to sell the property toh!muphinlyandclearlyuifDoddshadtoldhxminlo

many words, “I withdraw the offer.” This is eveident from the Plaintiff's own statements in the
bill.

The Plaintiff says in effect that, having heard and knowing that Dodds was no longer
minded to sell to him, and that he was selling or had sold to some one else, thinking that he
could not in point of law withdraw his offer, meaning to fix him to it, and endeavouring to bind
him, “I went to the house where he was lodging, and saw his mother-in-law, and left with her
an acceptance of the offer, knowing all the while that he had entirely changed his mind. I got
an agent to watch for him at 7 o’clock the next morning, and 1 went to the train just before
9 o’clock, in order that I might catch him and give him my notice of acceptance just before
9 o’clock, and when that occurred he told my agent, and he told me, you are too late, and he
then threw back the paper.” It is to my mind quite clear that before there was any attempt at ac-
ceptance by the Plaintiff, he was perfectly well aware that Dodds had changed his mind, and
that he had in fact agreed to sell the property to Allan. It is impossible, therefore, to say there
was ever that existence of the same mind between the two parties which is essential in point of
law to the making of an agreement..] am of opinion, therefore, that the Plaintiff has failed to
prove that there was any binding contract between Dodds and himself.
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LR i A E YRS AL ¢ Dickinson v. Dodds (1876)

(2 ) Uniform Commercial Code

§2-104 Definitions “Merchant” (...) (1) “Merchant” means 2 person who deals in goods
of the kind or otherwise by his occupation holds himself out as having knowledge or skill pecu-
liar to the practices or goods involved in the transaction or to whom such knowledge or skill
may be attributed by his employment of an agent or broker or other intermediary who by his
occupation holds himself out as having such knowledge or skill. (...)

§ 2-205. Firm Offers. An offer by a merchant to buy or sell goods in a signed writing which
by its terms gives assurance that it will be held open is not revocable, for lack of consideration,
during the time stated or if no time is stated for a reasonable time, but in no event may such
period of irrevocability exceed three months; but any such term of assurance on a form sup-
plied by the offeree must be separately signed by the offeror.

(3) Restatement Second, Contracts 2d vom 17. 5. 1979

§ 25. Option Contracts

An option contract is a promise which meets the requirements for the formation of a con-
tract and limits the promisor’s power to revoke an offer.

§ 36. Methods of Termination of the Power of Acceptance

(1) An offeree’s power of acceptance may be terminated by

(a) rejection or counter-offer by the offeree, or

{b) lapse of time, or

(c) revocation by the offeror, or

(d) death or incapacitv of the offeror or offeree.

(2) In addition, an offeree’s power of aceeptance is terminated by the non-occurrence of
any condition of acceptance under the termins of the offer,

§ 37. Termination of Power of Acceptance Under Option Contract

Notwithstanding §§ 3849, the power of acceptance under an option contract is not termi-
nated by rejection or counter-offer, by revocation, or by death or incapacity of the offeror, un-
less the requirements are met for the discharge of a contractual duty.

§ 42. Revocation by Communication from Offeror Received by Offeree

An offeree’s power of acceptance is terminated when the offeree receives from the offeror a
manifestation of an intention not to enter into the proposed contract.

§ 43. Indirect Communication of Revocation

An offeree's power of acceptance is terminated when the offeror takes definite action incon-

sistent with an intention to enter into the proposed contract and the offeree acquires reliable
information to that effect.



§ 63. Time When Accpetance Takes Effect

Unless the offer provides otherwiese,

(a) an acceptance made in a manner and by a medjum invited by an offer is operative and
completes the manifestation of mutual assent as soon as put out of the offeree’s possession,
without regard to whether it ever reaches the offeror; but

(b) an acceptance under an option contract is not operative until received by the offeror.

§ 87. Option Contract

(1) An offer is binding as an option contract if it

(a) is in writing and signed by the offeror, recites a purported consideration for the making
of the offer, and proposes an exchange on fair terms within a reasonable time; or

(b) is made irrevocable by statute.

(2) An offer which the offeror should resonably expéct to induce action or forbearance of a
substantial character on the part of the offeree before acceptance and which does induce such
action or forbearance is binding as an option contract to the extent necessary to avoid injustice.
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Article 15

(1) An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree before or at
the same time as the offer.
Article 16

(1) Until a contract 18 concluded an offer may be revoked if the revocation reaches the offeree before he
has dispatched an acceptance.

(2) However, an offer cannot be revoked:

(a) if 1t indicates, whether by stating a fixed time for acceptance or otherwise, that it is irrevocable; or

(b) if it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in

reliance on the offer.

4~ UNIDROIT  PRINCIPLES ~ OF  INTERNATIONAL  COMMERCIAL

CONTRACTS 2004

ARTICLE 2.1.3

(Withdrawal of offer)

(1) An offer becomes effective when it reaches the offeree.

(2) An offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches
the offeree before or at the same time as the offer.

ARTICLE 2.1.4

(Revocation of offer)

(1) Until a contract 18 concluded an offer may be revoked if the revocation reaches

the offeree before it has dispatched an acceptance.
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(2) However, an offer cannot be revoked

(a) if it indicates, whether by stating a fixed time for acceptance or otherwise, that
it 1S irrevocable; or

(b) if it was reasonable for the offeree to rely on the offer as being irrevocable and

the offeree has acted in reliance on the offer.

5~ THE PRINCIPLES OF EUROPEAN CONTRACT LAW

Article 2:202: Revocation of an Offer

(1) An offer may be revoked if the revocation reaches the offeree before it has dispatched its acceptance or, in

cases of acceptance by conduct, before the contract has been concluded under Article 2:205(2) or (3).
(2) An offer made to the public can be revoked by the same means as were used to make the offer.
(3) However, a revocation of an offer is ineffective if:

() the offer indicates that it is irrevocable; or

(b) it states a fixed time for its acceptance; or

(c) it was reasonable for the offeree to rely on the offer as being irrevocable and the offeree has acted in reliance

on the offer.
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Loneliness of the Comparative Lawyer(1999), pp.53-75
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(1) Oftto Kahn Freund, Comparative Law as an Academic Subject(1996), 82

LOR 41.

(2) Markesinis > A Subject in Search for an Audience (1973) 53 MLR

(3) Markesisnis Comparative Law 1n the Courtsroom and Classroom (2003)
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3. PEEOEHVERAZBLZ R
(1D BHsEEBCEEmAYERTE
© RELE BT
@ pMEEEE
® HEFZER - HEZERT
(20> ZEEWsE (SBUUEE—E © EPIEEEZE)
O HAEERER R
@ ZEBILLEHFTE
© WAKREBELENRIZAVEEFRZNZ (Roscore Pound HY#EE )

(3) FHMFEE
O CARHAE A
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2) Sir Bail Markesinis and Hames Unberath: The German Law of

Torts. A Comparative Treatise (4th ed. 2002)
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